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ship's necessary expenses for continuance of the voyage, a third party 
has no right to make any claim upon the property, as not only is there 
no provision in our Prize Court Regulations recognizing a prior claim 
upon a prize, but according to international law the right of the captor 
to a prize confiscated as the enemy's property is absolute." 

The court has no hesitation in pronouncing that upon the authorities, 
upon principle, and upon grounds of convenience and practice the claim 
of the neutral mortgagee of this captured vessel must be rejected. 
The case has thus been dealt with from the points of view presented at 
the bar. 

But there is also another broad ground, which can be shortly stated, 
upon which the claimants could not succeed in any view of their rights. 
Even assuming that they had a "property" in the vessel, or even if 
they had rights of ownership and could properly be regarded as the 
owners of the whole or any part of the vessel, the fact that the vessel 
was sailing under the German flag, with papers entitling her to do so, 
and navigated by a German master in the commerce of the German 
Empire, would be fatal to their claim [see the Vigilantia (1 C. Rob. 1 

1 E. P. C. 31); the Vrow Elizabeth (5 C. Rob. 4; 1 E. P. C. 409) 
the Primus (Spinks, 48; 2 E. P. C. 290); the Industrie (Spinks, 54 

2 E. P. C. 297)]. The doctrine is summed up in Hall's International 
Law (6th edition) at page 498. His Lordship also quoted a passage 
from Westlake's International Law — War (1913 Ed., p. 169). 

The President said that costs were in his discretion; this case had 
decided a number of others, and he would not order the mortgagees to 
pay costs. (The Times Law Reports, Vol. 31, p. 8.) 

The Tommi — The Rothersand. 
Decided October 15, 1914. 

The facts are given in the judgment. 

The President, in giving judgment, said: A claim is made by the 
Sugar Fodder Company (Limited) to the ownership of two vessels, 
which were seized in British ports, on the outbreak of hostilities, the 
date of the seizure being in both cases August 5. These ships belonged 
to a German company, the Norddeutsche Kraftfutter Gesellschaft. 
Some time in July the ships left the ports of Germany, and on August 1 
were both on the high sea. It is said that the ships were sold bona fide 
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and that a sufficient transfer took place from the original owners to the 
alleged new owners, the Sugar Fodder Company, while the ships were 
in transit, The first the court knows of negotiations between the parties 
comes from the letter of July 31, written by the English to the German 
company, in which it is stated that "if the Tommi should not arrive 
in time we were going to land 100 tons at our wharf so that we may make 
sure of this 100 tons should there be a European war. * * * If 
your sailing vessels in case of war should be in this country we think it 
would be advisable if the Sugar Fodder Company bought the same so 
that they should not be captured by any other nation." 

On August 1 another letter was written by the English to the German 
company in which this passage appears: 

"Tommi we now see left Cuxhaven on the 28th. Should Tommi 
arrive here and war have broken out we will take Tommi as well as 
Rothersand over for our account, but we are not quite certain whether 
this transaction will stand good, as both vessels are registered in Ham- 
burg." 

On the same day there is received by the English company, after 
that letter was written, this telegram from the German company: 
"August 1, 1914. — We sell you Tommi for 30,000 marks and Rothersand 
for 35,000 marks. Wire acceptance." I don't know whether that is an 
offer to sell or a direction from a director in Hamburg to the director 
over here, saying, "You must take it that this country sells whether 
you like it or not, and your company buys the Tommi for 30,000 and the 
Rothersand for 35,000 marks, and you must wire acceptance." What- 
ever the proper reading of that telegram, an acceptance was sent im- 
mediately on August 1 by Mr. Gunther acting for the English company. 

On August 1 war began between Germany and Russia. These trans- 
actions between the two companies took place upon that day, and it is 
obvious, whether they took place before or after the hour when war 
was proclaimed, that in any event they took place when war was im- 
minent. War was not declared between Germany and this country 
before August 4, and therefore on August 1 this country was a neutral 
country. I have great doubt myself whether there was not an appre- 
hension in the mind of Mr. Gunther, and I have graver doubt whether 
there was not an apprehension in the mind of Mr. Shrader in Hamburg, 
whether war was not imminent between Germany and this country at 
the time. However, I do not think it is necessary to show that they 
had the possibility of war between this country and Germany in their 
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minds. The transfer which is alleged to have taken place was a trans- 
fer to defeat the right of an imminent belligerent. Russia or any other 
belligerent would have a right to capture this vessel at sea if she re- 
mained German. The question is whether such a transfer can be made 
so as to defeat the right of belligerents at that time, because that is a 
test. Of course, if England became a belligerent she had the right to 
seize this ship in port as belonging to a state at war with her. 

There are three heads under which the case can be considered. First, 
whatever may be the result properly to be attributed to this alleged 
transfer, it is said the vessel was sailing under the German flag on Au- 
gust 5, and that therefore the German flag proves her nationality, and 
she must therefore be taken to be German and subject to seizure by this 
country on August 5. It is perfectly clear that if a ship does sail under 
a particular flag, unless there are very special reasons, she enjoys the 
protection of the country whose flag she flies, and she is regarded as 
belonging to the state whose flag she carries. Mr. Laing said there was 
a distinction to draw in considering this part of the case between a 
capture at sea and seizure in port. It does not matter in the slightest 
degree whether the flag was actually flying and hoisted at the mast. 
The question is what flag she was entitled to fly, and in my view there 
is no distinction upon this part of the case between a ship captured at 
sea and a ship seized in port. The law, as it was understood, which 
says that the nationality of a ship depends upon the flag, was adopted 
in the Declaration of London by the parties thereto, as is shown by 
Article 57, to which there is an interesting note written by M. Renault. 
The flag which this vessel was entitled to fly at the time of her seizure 
was the German flag, and she could not at that time, if she ever could 
during the war, supposing the transfer was valid, have the right to fly 
the British flag. Therefore if there were no other point in the case, I 
think the fact that the vessel was flying the German flag is enough to 
entitle her to be regarded as the subject of capture. 

The second question is whether this transfer was valid, and I have 
come to the conclusion, clearly, for the purpose of the Prize Court, 
that this transfer was not a valid transfer at all. If it were necessary — 
I don't think it is — if the transfer was incomplete, that is sufficient 
answer; but if it was necessary I could not bring myself to believe it was 
a bona fide transfer of the ownership. It was hardly more than this: 
"We understand you over there, and you understand us over here; our 
companies are mutually connected. We in Germany own nine-tenths 
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of the shares in the British company; if war breaks out whoever the 
belligerent is, let this ship be called a British ship." I think that is 
the real substance of the transaction. Apart from that, much more is 
needed to transfer a vessel in transit when war has been declared or 
even when war is imminent than was done in this particular case. 

I will only refer to two cases dealing with the transfer of property 
when the ship is on the high sea's. The first of those two cases is the 
Jan Frederick (5 Christdpher Robinson, 128), in which a judgment was 
delivered by Lord Stowell, and the other is the case of the Baltica (11 
Moore P. C, p. 141), where the subject-matter was not cargo, but the 
ship itself, and judgment was given by Lord Kingstown. It is a pity 
that in this case there was no delivery of the ships. In fact, the cap- 
tains did not know anything about the sale, and no instructions were 
received apparently by them from the alleged purchasers in London 
until after the ships had been seized and the captains, apparently, had 
been interned. 

If I have stated the correct principles to apply I need not go into the 
details of the case to point out that nothing was arranged as to when the 
purchase money was to be paid, as to when the completion was to take 
place, or that it is not shown that any satisfactory arrangement was 
made by the British company that they and not the person who is 
said to have bought the vessels (Mr. Gunther) should become the pur- 
chasers. Apart from the Declaration of London (Articles 55 and 56), 
and whatever alteration that may make in the law, it cannot be said 
that the artificial periods of time for the transfer of vessels agreed upon 
by the various nations can be found in any decision of any particular 
Prize Court belonging to any country. They are convenient, but I 
refer to Articles 55 and 56 to show (1) that the basis of the whole thing 
must be that the transfer was not made to avoid the consequences to 
which the enemy vessel supposed to be transferred might be exposed 
by the action of any belligerent, and (2) that in any event, even after 
a lapse of time like 30 days, the transaction must have been completed, 
not merely by letters or telegrams passing, but by the execution of the 
formal documents necessary to complete the title. In this case there 
is an absence of any such documents. I have come to the conclusion, 
therefore, without any doubt that this alleged transfer was not valid, 
and that this ship remains for all purposes connected with the Prize 
Court a German ship. 

As Mr. Laing argued the point, I will just notice, in passing, that the 
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provisions as to when property passes, which are very difficult to de- 
termine when dealing with municipal law, are not regarded as being 
anything like conclusive, indeed are hardly looked upon at all, when a 
Prize Court is determining what the character of a vessel was at a par- 
ticular time. It is quite clear in many cases that both ships and the 
cargoes of ships which might very well be said to pass under municipal 
law would be subject to seizure and capture under prize law. These 
technicalities have not been allowed to bind decisions in the Prize 
Courts. They have been treated rather as gossamer to be brushed aside, 
and the Prize Court rather regards the essential qualities of any trans- 
action, and tries to arrive at the realities of the case. 

The third branch of the case is this: It must not be assumed, even 
supposing I were in favor of Mr. Laing on the first two points, that I 
should decide in this case, even if the English company became the 
purchasers, that this ship was immune from seizure. The two companies, 
German and British, were most intimately connected. The British 
company consisted of only six shareholders. One of them was Mr. Ru- 
dolph Shrader, the director in Germany, who affected to sell the ships. 
The German company owns 4,500 out of the 5,000 shares of the English 
company — that is, nine out of every 10 shares are owned by the German 
company, and there is not a single shareholder in the English company 
of British nationality. In fact, they are all citizens of the German 
state. The policy of our municipal law is that no foreign subject can 
own any share in a British ship. That is provided by the Merchant 
Shipping Acts. It no doubt is the case that a company registered in 
this country under the Companies Acts is a separate entity, and such 
a company can own a ship. Whether a company consisting entirely of 
aliens can own a British ship is a question which probably has never 
arisen and has never, therefore, been decided. I am not sitting here 
dealing with municipal law, and therefore I am not called upon to de- 
cide that question, but I do not want it to be assumed that the Prize 
Court could not say, looking at the realities of this thing, that, even 
if the transfer had been completed and if the shareholders in the British 
company became the purchasers, this vessel ought to be regarded as a 
German ship. I am not deciding it, but as the matter has been dis- 
cussed I have thought it desirable to say what I have. In the result 
the claim of this company must be rejected, and I make an order for 
the detention of these ships, the Tommi and the Rothersand, as in the 
case of the Chile (31 The Times L. R. 3). 
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On the application of Mr. Bateson, his Lordship ordered that the 
freight of the Rothersand in the hands of the Collector of Customs should 
be paid into court. (The Times Law Reports, Vol. 31, p. 15.) 

The Aldworth (Part Cargo ex) 
Decided October 26, 1914. 

In July, 1914, a Welsh firm sold a cargo of coal to an Austrian com- 
pany, which, on August 21, 1914, was found on board the British steam- 
ship Aldworth at Cardiff and seized as enemy property. After the 
seizure the cargo had been resold to other purchasers and the proceeds 
paid into court with the consent of the Procurator-General. On the 
trial of the case for the condemnation of the proceeds of the sale, the 
Welsh firm maintained that the cargo was not liable to condemnation 
because by the resale the property had ceased to belong to the Austrian 
company, but even if it still remained their property, enemy goods in 
British ships seized in port were not liable to condemnation. 

The court held that the transfer of property after seizure did not con- 
stitute a sale and that after the seizure nothing could be done to revest 
the property in the seller. As to the claim that enemy goods found in 
British ships were not liable to condemnation, the court quoted from 
the judgment of Dr. Lushington in the Johanna Emilie (2 E. P. C. 
254), and held that the property was subject to the right of capture. 
The proceeds of the sale of the cargo were accordingly condemned as 
proper prize. (The Times Law Reports, Vol. 31, p. 36.) 

The Berlin. 
Decided October 29, 1914. 

The facts are given in the judgment. 

The President, in delivering his considered judgment, said: The 
Crown here asks for the condemnation of the sailing ship Berlin and 
her cargo as enemy property. No claim had been made in respect 
thereof. It is nevertheless necessary to ascertain whether by inter- 
national law the ship is immune from capture as a fishing vessel. The 
Berlin, as appeared from the ship's papers, was a German fishing cutter 
manned by 15 hands. She was owned by the Emden Herrings Fishing 



